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the Court believes that it is prudent to stay the instant action pending resolution of that challenge.

Therefore, this matter will be stayed, and the parties will be ordered to file a status report advising

the Court of the status of the currently pending petition in the Svea Court of Appeal within seven

days of any decision by that court.

FACTUAL BACKGROUND’

Petitioners have been engaged in the oil and gas business in Kazakhstan for approximately

17 years. In 1999, petitioner Ascom, Anatolie Stati’s company, purchased a 62% share in KPM,

a company that owned the subsoil use rights to the Borankol oil field in Kazakhstan. Pet. 1] 29. In

2000, petitioners acquired a 75% interest in TNG, a company that owned the subsoil use rights to

the Tolkyn gas field and the Tabyl exploration block (“Tabyl Block”). Id. 1] 30. Ascom ultimately

acquired 100% of KPM, and Terra Raf allegedly came to own 100% of TNG.3 Id. 1] 31. In 2000,

KPM and TNG obtained approval from Kazakhstan to explore and develop various oil and gas

fields located in Kazakhstan. Arb. Award [Dkt. # 2-1, 2-2, 2-3, 2-4] (“Award”) 1] 229. A year

later, in 2001, petitioners, through KPM and TNG, invested more than one billion dollars in the

development of the Borankol and Tolkyn fields, and the Tabyl Block. Pet. 1] 32.

In 2008, the President of Moldova contacted the President of Kazakhstan and accused

Anatolie Stati of illegally concealing profits in offshore territories and illegally using the proceeds

from his Kazakhstan operations to invest in states subject to sanctions by the United Nations.

Award 1] 291. Kazakhstan subsequently began a government investigation of Stati and his

2 Because the Court must satisfy itself that it has jurisdiction before it turns to the merits of

the petition to confirm the arbitration award, this opinion will focus only on the facts relevant to

the jurisdictional questions.

3 Kazakhstan disputes the validity of the transfer of TNG to Terra Raf. Resp’t’s Opp. to

Pet. [Dkt. # 20] (“Resp’t’s Opp.”) at 12 n.6.
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companies. Id. 117[296, 301. Petitioners and respondent disagree on what followed. According to

petitioners, the government of Kazakhstan began to intimidate and harass petitioners into selling

their investments to the state-owned KazMunaiGas at a substantial discount. Pet. 1] 33.

Specifically, petitioners claim that Kazakhstan “baselessly” accused petitioners of fraud and

forgery, levied more than $70 million dollars in back taxes, arrested KPM’s general manager for

“illegal entrepreneurial activity,” and ultimately seized all of KPM and TNG’s assets. Id. And, in

July of 2010, Kazakhstan terminated petitioners’ subsoil use contracts. Award 1] 611.

Petitioners assert that in 2009 they contacted respondent in response to the alleged

harassment. On March 18, 2009, Stati wrote to Kazakhstan’s Ministry of Energy and Mineral

Resources, and requested an amicable resolution to the Ministry’s rescission of its prior approval

of Terra Raf’ s acquisition of its Kazakh subsidiary. Award 1] 412. The next day, March 19, 2009,

the executives from Terra Raf and Ascom met with the Ministry’s executive secretary to discuss

resolution of that issue and other alleged harassment. Id. 1] 414. Just under two months later, on

May 7, 2009, Stati wrote a letter to the president of Kazakhstan that set forth petitioners’ intention

to bring arbitration claims against Kazakhstan for the diminution of the value of their investments.

Award 1] 444.

Kazakhstan’s version of events is that the Kazakh Tax and Customs Committee properly

assessed $62 million dollars in taxes to petitioners, and that a lawful criminal investigation by the

Kazakh authorities led to in the arrest and imprisonment of KPM’s General Director. Award

1111 394, 430, 440, 492. Respondent maintains that it was the investigation that led to the

termination of KPM and TNG’s subsoil use contracts on July 21, 2010, and it disputes the claim

that Kazakhstan expropriated petitioners’ assets. Id. W11 591-611. Instead, respondent takes the
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position that the Kazakh state oil company and its subsidiary placed petitioners’ oil and gas fields

into trust management on a temporary basis only. Id. 1] 611.

On July 26, 2010, petitioners filed a request for arbitration. Req. for Arb., Ex. C. to Decl.

of Charlene C. Sun [Dkt. # 2-6] (“Req. for Arb.”). The request states:

Over the past two years, Kazakhstan has engaged in a campaign of

harassment and illegal acts against [petitioners] that culminated on July 21,

2010 with the State’s notice of unilateral termination of the companies’

Subsoil Use Contracts, the illegal expropriation of [petitioners’] Kazakh

investments, and the subsequent commandeering of [petitioners’] offices by

personnel of State-owned KazMunaiGas and the Kazakh Ministry of Oil
and Gas.

Id. 1] 4. The request invoked the Energy Charter Treaty and asserted that Kazakhstan’ s harassment

“clearly had expropriation as its ultimate goal, and it had the effect in the process of destroying

both the market value and alienability of [petitioners’] investments.” Id. 1]] 4, 8.

The parties arbitrated the dispute before the Arbitration Institute ofthe Stockholm Chamber

of Commerce (“SCC”). On December 19, 2013 the Tribunal determined that Kazakhstan breached

its obligation to provide fair and equitable treatment under article 10(1) of the ECT. Award

1]] 1085-95. The Tribunal awarded petitioners $497,685,101. This total included $277.8 million

for the Borankol and Tolkyn oil and gas fields, $31.3 million for the subsoil use contracts, $199

million for an unfinished plant, and $8,975,496.40 in legal costs. Id. 1]] 1085-95, 1856-61, 1885.

On September 30, 2014, petitioners commenced this proceeding to confirm the arbitration

award under the New York Convention and the FAA. Pet. Respondent opposed the motion,

Resp’t’s Opp., petitioners filed a reply, Pet’rs’ Reply, and the Court granted respondent leave to

file a sur-reply, Resp’t’s Sur-Reply in Supp. of Resp’t’s Opp. [Dkt. # 28] (“Resp’t’s Sur-Reply”).

On October 21, 2015, the Court ordered the parties to brief the question of subject matter

jurisdiction under both the FAA and the Foreign Sovereign Immunities Act. Min. Order (Oct. 21,
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out of the Energy Charter Treaty. See Pet. 1] 27. Kazakhstan’s argument is based on Article 26 of

that treaty, which outlines how disputes that arise under the treaty will be handled:

(1) Disputes between a Contracting Party and an Investor of another

Contracting Party4 . . . shall, if possible, be settled amicably.

(2) If such disputes can not be settled according to the provisions of

paragraph (1) within a period of three months from the date on

which either party to the dispute requested amicable settlement, the

Investor party to the dispute may choose to submit it for resolution:

(a) to the courts or administrative tribunals of the Contracting

Party party to the dispute;

(b) in accordance with any applicable, previously agreed dispute

settlement procedure; or

(c) in accordance with the following paragraphs of this Article.

(3) (a) Subject only to subparagraphs (b) and (c), each Contracting

Party hereby gives its unconditional consent to the

submission of a dispute to international arbitration or

conciliation in accordance with the provisions ofthis Article.

(b) (i) The Contracting Parties listed in Annex ID do not give such

unconditional consent where the Investor has previously

submitted the dispute under subparagraph (2)(a) or (b).

(ii) For the sake of transparency, each Contracting Party that is

listed in Annex ID shall provide a written statement of its

policies, practices and conditions in this regard to the

Secretariat no later than the date of the deposit of its

instrument of ratification, acceptance or approval in

accordance with Article 39 or the deposit of its instrument of
accession in accordance with Article 41.

(c) A Contracting Party listed in Annex LA does not give such

unconditional consent with regard to a dispute arising under

the last sentence of Article 10(1).

Energy Charter Treaty, art. 26 (1)—(3), 34 I.L.M. 360, 399-400 (1995) (“ECT”).

4 A “Contracting Party” under the ECT is a state that has ratified the treaty. See ECT, art.

1(2), 34 I.L.M. 360, 383 (1995). An “Investor” is a person or entity who resides in one of those

states. Id., art. 1(7).
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Therefore, because respondent agreed to arbitrate in Sweden, the implied waiver doctrine

applies, and Kazakhstan cannot assert its foreign sovereign immunity in the United States as a bar

to this Court’s jurisdiction over the petition to confirm the arbitration award.

2. Kazakhstan’s failure to raise the sovereign immunity defense in its first

responsive pleading is a second implied waiver of sovereign immunity.

There would be additional grounds to find that Kazakhstan has waived its sovereign

immunity if it filed a responsive pleading without raising a sovereign immunity defense.

Foremost-McKess0n, 905 F.2d at 444 (holding that a sovereign has impliedly waived its immunity

when it makes a “conscious decision to take part in the litigation and [fails] to raise sovereign

immunity despite the opportunity to do so”). After petitioner filed this action, respondent filed

two substantive responsive pleadings — an opposition to the petition, and a sur-reply in support of

its opposition, Resp’t’ s Opp.; Resp’t’s Sur-Reply — and it did not object to this Court’ s jurisdiction

on sovereign immunity grounds. Indeed, the parties were silent with respect to any foreign

sovereign immunity questions until the Court solicited briefing on the issue. See Min. Order (Oct.

21, 2015). Because respondent made a “conscious decision” to file responsive pleadings in this

Court, it can be found to have waived sovereign immunity under the FSIA for this reason as well.

Foremost-McKess0n, 905 F.2d at 444.

I Kazakhstan waived its sovereign immunity under Section 1605(a)(6), the

arbitration exception to the FSIA.

The Court can also assert its jurisdiction through another one of the FSIA’s

exceptions — the arbitration exception. Under that exception:

A foreign state shall not be immune from the jurisdiction of courts of the

United States . . . in which the action is brought, either to enforce an

agreement made by the foreign state with or for the benefit of a private party

to submit to arbitration all or any differences which have arisen or which

may arise between the parties with respect to a defined legal relationship,

whether contractual or not, concerning a subject matter capable of

settlement by arbitration under the laws of the United States, or to confirm

15
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proceeding should not affect the Court’s review of the petition to confirm, or the motion for

reconsideration. See Reply in Supp. of Mot. for Recons. [Dkt. # 39].

The Court then ordered the parties to address whether a stay pending the resolution of the

set-aside proceedings in Sweden would be prudent. Min. Order (June 10, 2016). Kazakhstan

indicated that it “has not requested a stay of these proceedings,” and “that its position has not

7,

changed and Kazakhstan is not now requesting a stay. Resp’t’s Mem. on Stay of Proceedings

[Dkt. # 40] at 1. But Kazakhstan also recognized “the strong likelihood that a stay in favor of the

Swedish Proceedings would serve the interests ofjudicial economy.” Id. at 2. For that reason, it

stated that it did “not object to a stay if the Court is inclined to order one,” because “[i]n the event

Kazakhstan’s petition to set aside the Award is granted by the Svea Court of Appeal, the Award

will be virtually unenforceable in the United States and the Petition to Confirm would thus be

subject to summary denial.” Id. at 111] 2, 4. Kazakhstan noted that the “Swedish Proceedings are

scheduled for final hearing during twelve (12) non-consecutive days in the immediate future

— from September 8 to October 6, 2016 — with a decision expected from the Svea Court ofAppeals

before the end of 2016.” Id. 1] 7.

Petitioners oppose a stay, and they maintain that if the Court were inclined to grant a stay,

Kazakhstan should be forced to post security for the amount of the arbitration award. Pet’rs’ Mem.

of P. & A. Concerning Stay of Proceedings [Dkt. # 41] (“Pet’rs’ Stay Mem.”). Petitioners do not

contest that a hearing is scheduled to occur in the coming months, but they protest that even if the

decision of the Swedish court is issued at the end of 2016, an appeal could follow, and that appeal

18
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CONCLUSION

For all of the reasons that the Court has explained, the Court finds that it has jurisdiction

over this dispute. However, the Court will stay the consideration of the merits of the dispute until

the Svea Court ofAppeal reaches a decision on respondent’ s petition to set aside the arbitral award.

Within seven days of a decision in the set-aside proceedings, the parties shall file a joint report

attaching the decision of the Swedish court, indicating whether any appeals are anticipated, and

requesting that the Court lift the stay and resume the proceedings, if necessary.

SO ORDERED.

 
AMY BERl\/IAN JACKSON

United States District Judge

DATE: August 5, 2016
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